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Daniel C. Barnes (“the Barnes son”) filed a complaint against his father, Clint Barnes (*the senior
Mr. Barnes’), and half brother, Gary Williams, to quiet title to, and partition, four acres of land in
CockeCounty (“theproperty”) that had been purchased by theplaintiff’ sparents(“theBarnes’). The
Barnes son claims that a tenancy in common was created when the Barnes purchased the property,
due to the fact that, according to the Barnes son, his parents were not then legally married. The
Barnes son argues that, when his mother died, he inherited half of her one-haf interest, i.e., an
undivided one-fourth interest in the property. The Barnes son asked the trial court to (1) remove
the cloud from histitle; (2) partition the property pursuant to Tenn. Code Ann. 8 29-27-101, et seq;
and (3) in the aternative, sell the property pursuant to Tenn. Code Ann. § 29-27-201 (2000).
Followingabenchtrial, thetria court dismissed thecomplaint. The Barnesson appeals. Weaffirm.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Chancery Court
Affirmed; Case Remanded

CHARLESD. SusaNo, Jr., J., delivered the opinion of the court, in whichHERscHEL P. FRANKS and
D. MICHAEL SWINEY, JJ., joined.

David B. Hill, Newport, Tennesseg, for the appellant, Daniel C. Barnes.
William M. Leibrock, Newport, Tennessee, for the appellee, Clint Barnes.

No appearance on behalf of appellee, Gary Williams.

OPINION



On April 2, 1949, the senior Mr. Barnes married Esther Wilson (“thefirst Mrs. Barnes’) in
Cocke County. Their brief marriage did not produce any children. Although the senior Mr. Barnes
could not produce hisdivorce papers, hetestified that he and thefirst Mrs. Barnesweredivorced in
1950. The partiesto thislitigation stipulated that if the senior Mr. Barnesand thefirst Mrs. Barnes
obtained a divorce, they did so in Cocke County.

On March 3, 1952, the senior Mr. Barnes married Darlene Williamson (“the second Mrs.
Barnes’) in Cocke County. The Barnes sonwastheir only offspring. 1n 1961, when the Barnes son
was about 10 years old, the Barnes purchased the property. Both the senior Mr. Barnes and the
second Mrs. Barnes were listed as grantees on the deed. 1n 1969, the senior Mr. Barnes opened a
service station on the property. On September 21, 1973, the second Mrs. Barnes died intestate in
Cocke County. The senior Mr. Barnes eventually built a house on the property; however, it is
unclear when the house was constructed.

In 1988, the senior Mr. Barnes applied for social security benefits. According to his
testimony, the social security board (“the Board”) told him that he would receive a one-time $700
payment if hecould producedivorcepapersfromhisfirst marriage. Thesenior Mr. Barnescontacted
attorney Ben Hooper who searched unsuccessfully for the divorce papers. Thecircuit court clerk for
Cocke County al so undertook asearch, but, after searching the court recordsfor the 1944-1955 time
frame, she came up empty-handed as well. Mr. Hooper eventually suggested that the senior Mr.
Barnes again file for adivorce against the first Mrs. Barnes. The senior Mr. Barnes followed Mr.
Hooper’s advice and filed for divorce on the ground of desertion. The senior Mr. Barnes secured
service of process by publication; the first Mrs. Barnes failed to respond and did not appear in the
divorce proceedings. On March 24, 1988, thetrial court entered adefault judgment against thefirst
Mrs. Barnes. Thetrial court aso entered afinal judgment awarding the senior Mr. Barnesadivorce.
After the senior Mr. Barnes obtained the “second” divorce from his first wife, he delivered the
divorce papers to the Board, seeking the one-time payment, only to be told that the timeto file had
expired.

In 1988, the senior Mr. Barnes allowed the Barnes son to take up residence in the house on
the property. That year, the Barnes son read a public notice in the newspaper and discovered that
the senior Mr. Barnes had filed suit to obtain adivorce from hisfirst wife. The Barnes son testified
that he asked hisfather about hisfirst marriage and the divorce notice in the newspaper. According
to the Barnes son, his father explained that he initiated the proceedings because he had never
divorced thefirst Mrs. Barnes and had to do so for social security purposes. The senior Mr. Barnes
denied telling his son that he had not obtained a divorce from hisfirst wife.

The senior Mr. Barnes, by way of his affidavit filed in connection with his motion for
summary judgment, claimed that he allowed the Barnes sonto livein the house on the property from

1At another place in the record the circuit court clerk refers to a search covering the period of 1945 to 1958.
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1988 through 1990 without paying rent. 1n 1990, the senior Mr. Barnes“insisted” that his son pay
rent; however, the Barnes son continued to pay little or no rent. The son testified that, in 2000, the
senior Mr. Barnes insisted that the son pay rent or move out. According to the Barnes son, his
relationship with hisfather began to sour at that time. On January 28, 2000, the Barnes son executed
a quitclaim deed, conveying his “interest” in the property to himself and his wife. In September,
2000, the senior Mr. Barnes filed suit against his son after the latter refused to pay rent or move.

Severa monthslater, the Barnesson filed theinstant action. Although he knew in 1988 that
his father had, that same year, filed for divorce from the first Mrs. Barnes, the Barnes son waited
over ten yearsto file suit because he believed his father was planning to give him the property. In
his complaint, the Barnes son alleged that his parents were not legally married when they purchased
the property because of hisfather’s prior, subsisting marriage to the first Mrs. Barnes. Asaresullt,
the Barnes son claimed that a tenancy by the entirety was not created when his parents bought the
property. The Barnes son claimed (1) that he inherited an undivided one-fourth interest in the
property when his mother died? and (2) that he held title to an undivided one-fourth interest jointly
with hiswife asatenant in common with the senior Mr. Barnes and the plaintiff’ shalf brother. The
Barnes son aso claimed that hisfather was guilty of bigamy and that the marriage between hisfather
and his mother, the second Mrs. Barnes, was void ab initio.

Inresponse, thesenior Mr. Barnesfiled amotion for summary judgment along with affidavits
from him and the first Mrs. Barnes. In her affidavit, the first Mrs. Barnes swore that she received
aletter in 1952 “from the County Court Clerk of Cocke County” stating that the senior Mr. Barnes
had obtained a divorce from her and had married the second Mrs. Barnes. The first Mrs. Barnes
relied upon theletter and subsequently remarried and raised afamily. Althoughthefirst Mrs. Barnes
does not still have the letter, she swore in her affidavit that she “remember[ed] it well.”

The Barnes son filed aresponse to his father’s motion for summary judgment, to which he
attached hisown affidavit. He claimsin hisaffidavit hisfather told him that he did not divorce the
first Mrs. Barnes before marrying hissecond wife. Later, the Barnes son filed amotion for summary
judgment along with abrief in support of his motion and in opposition to his father’s motion. The
Barnes son a so attached afax with various documentsfrom the circuit court clerk of Cocke County.
Inthefax, the court clerk confirmed that she could not find evidence of adivorce between the senior
Mr. Barnes and the first Mrs. Barnes in the court records for the period 1944 through 1955.

In response to the parties motions, the trial court filed a memorandum opinion granting
summary judgment in favor of the senior Mr. Barnes and decreeing that the Barnes had held the
property as tenants by the entirety. The trial court later filed a judgment incorporating its
memorandum opinion, in which it declared “null and void” the quitclaim deed that the Barnes son
had executed. In doing so, thetrial court removed the cloud on the title of the senior Mr. Barnes.

2He asserted that his half brother, the defendant Gary Williams, who apparently was the child of a previous
marriage of the second Mrs. Barnes, inherited the balance of their mother’s undivided one-half interest in the property.
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TheBarnessonfiled anotice of appeal. Several dayslater, hefiledamotioninthetria court
asking the court to reconsider or, in the alternative, to alter or amend its judgment. In his motion,
the Barnes son argued that summary judgment was not proper because a genuine issue of materid
fact remained; he pointed out that he had stated in his affidavit that the senior Mr. Barnes had
admitted to him that he had not obtained a divorce from the first Mrs. Barnes prior to his marriage
to the second Mrs. Barnes.

When the appea was docketed with us, we remanded the case to the trial court because we
determined that, because of the motion to reconsider then pending in the trial court, the judgment
then before us was not final and appealable as of right.

Thetrial court subsequently granted the motion of the Barnes son. Thetrial court set aside
itsearlier judgment infavor of thesenior Mr. Barnes and placed the matter back on the court’ sactive
docket. The senior Mr. Barnes and his son were the only live witnesses at the bench trial that
followed. The parties stipulated, however, that had the first Mrs. Barnes testified in person, she
would havetestified asset forthin her earlier-filed affidavit. Immediately following thebenchtrial,
thetrial court assessed the evidence and the applicable law:

One of the strongest presumptions known to the law [is] that a
marriage regularly solemnized is presumed to be valid. The Court
goes to great, great lengths to ensure that marriages, especially one
that was solemnized in 1952, forty-nine years ago, are not set aside
after nearly a half century.

| havetwo peoplewho went through aregul ar marriage, regular onits
face at |least as far as the record is concerned.

[ The Barnes] [h]ad amarriage license [and] went through amarriage
ceremony in 1952. [The Barnes] [1]ived together ashusband and wife
for amost twenty years . . . [;] [bJought a piece of property as
husband and wife[;] [and] [h]ad [a] child[] as husband and wife.

*k*

Thereis another presumption in the law to the effect that when you
have aregular marriage ceremony . .. and oneof . . . [the parties] has
been previously married[,] thereis a presumption in the law that the
onethat has been previousy married wasin fact divorced at thetime
the second marriage took place. That is a presumption in the law.

... [The] presumption may be rebutted . . . by proper evidence, and
.. .aprimafacieshowing[may be made] that no divorcewas actually
granted, by searching the records of the place where the divorce
should have been.



That has been done in this case and unfortunately, no records can be
found of the 1950 divorce between [the senior Mr. Barnes] and [the
first Mrs. Barnes) . . . within therecords of Cocke County, Tennessee.

So thereisat least a prima facie showing by [the Barnes son] that no
divorce was granted. Nevertheless, | have testimony here by [the
senior Mr. Barnes who says] that, [“]listen, | don't care that the
records cannot befound, I'mtelling you, | got adivorcein 1950 from
[the first Mrs. Barnes], and Ed Hurd was my lawyer.[”]

| have testimony by Affidavit in the record from [the first Mrs.
Barnes] to the effect that shein fact got aletter . . . from the County
Court Clerk, in 1950 or thereabouts. . . telling her that [the senior Mr.
Barnes] had gotten a divorce from her.

*k*

The preponderance of theevidenceis. . . that [the senior Mr. Barnes)
did get adivorce. Thereareexplanations, possible explanationsasto
why the divorce papers cannot be found.

*k*

You can't wait [forty-nine years]® . . . to try to set aside a marriage.
Forty-nine years, Latches [sic], Estoppel, Waiver, Acquiescence,
Statute of Limitations. It'sjust too long.

Thetrial court then entered a judgment dismissing the complaint of the Barnes son; declaring the
quitclaim deed of the Barnes son void, thusremoving the cloud on thetitle of the senior Mr. Barnes;
and assessing costs against the Barnes son.

Our scope of review of thetrial court’ sfindingsof fact isdenovo upon therecord bel ow with
a presumption of correctness, “unless the preponderance of the evidence is otherwise.” Tenn. R.
App. P. 13(d). Our scope of review astothetrial court’sconclusions of law isalso de novo, but with
no presumption of correctness. TheBank/First CitizensBank v. Citizens& Assoc., 82 S.\W.3d 259,
262 (Tenn. 2002) (citation omitted). Our review is subject to the well-established principle that the
credibility of witnesses is a matter that is peculiarly within the province of the trial court. See
Bowman v. Bowman, 836 SW.2d 563, 567 (Tenn. Ct. App. 1991). Therefore, a trial court’s

3The Barnes were married in 1952; the instant action was filed in 2001.
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determinationsregarding witnesscredibility are entitled to great weight on appeal. SeeMassengale
v. Massengale, 915 S.W.2d 818, 819 (Tenn. Ct. App. 1995).

[l.
A.

The Barnes son argues that the evidence preponderates against the trial court’ s finding that
his father divorced the first Mrs. Barnesin 1950.

The policy of our state “is to protect marriage with every presumption of legality.” Colev.
Parton, 172 Tenn. 8, 12, 108 S.W.2d 884, 885 (1937). Courts presume that marriages arevalid in
order to promote the public’ sinterest in protecting “the legitimacy of children, . . . the integrity of
thefamily, and. . . the capacity of inheritance.” Paynev. Payne, 142 Tenn. 320, 332-33, 219 S.W.
4, 7-8 (1920) (recognizing that “[t]he presumption was not intended to . . . allow the bigamouswife
or abigamous husband to prevail over thelegal [spouse] or alegal marriage, when theresult of such
presumption would benefit only the bigamous [spouse]”). Therefore, when amarriageis“regularly
solemnized,” courts presumethat itisvalid. Gamblev. Rucker, 137 SW. 499, 499 (Tenn. 1911);
see also Huey Bros. Lumber Co. v. Anderson, 519 SW.2d 588, 590 (Tenn. 1975). However,
subsequent marriagesare presumed valid over prior marriagesbecause courts presumethat one party
of the prior marriage obtained adivorce before entering into the subsequent marriage. Gamble, 137
S\W. at 499; see also Troxel v. Jones, 45 Tenn. App. 264, 276-77, 322 SW.2d 251, 257 (1958);
Rutledge v. Rutledge, 41 Tenn. App. 158, 169, 293 S.W.2d 21, 26 (1953).

Theparty asserting theinvalidity of the subsequent marriage bearsthe burden of proving that
the prior marriage was not dissolved by divorce. Gamble, 137 SW. at 499; see al so Pewitt v. Pewitt,
192 Tenn. 227, 231, 240 SW.2d 521, 522 (1951). The challenging party may make a prima facie
showing that neither party obtained a divorce by presenting evidence that no divorce papers were
found after asearch of the court recordsin the county or counties where the divorce probably would
have been obtained. Gamble, 137 SW. at 499; seealso Payne, 142 Tenn. at 332,219SW. at 7. The
challenging party may also use circumstantial evidence or other direct evidence to meet his or her
burden of proof; however, the presumption of avaid marriage is overcome only by a showing of
“cogent and convincing” evidence. Gamble, 137 S.\W. at 499 (citation omitted); see also Anderson,
519 S.W.2d at 590.

In this case, the trial court found that the Barnes son made a prima facie showing that his
father did not obtain adivorcein 1950. The Barnes son presented evidence that the Cocke County
circuit court clerk could not find the 1950 divorce papers after a search of the court records for the
1944-1955 period. However, despite this evidence, thetrial court found that the preponderance of
the evidence was that the defendant and the first Mrs. Barnes were divorced in 1950. In makingits
finding, the trial court relied on the testimony of the senior Mr. Barnes and the first Mrs. Barnes.
The senior Mr. Barnes testified that he divorced his first wife in 1950, and the first Mrs. Barnes
testified that she received a letter from the County Court Clerk of Cocke County stating that her
husband had divorced her and had remarried. Thetrial court found credible the testimony of these
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partiesand went so far asto determinethat therewere* explanations, possibleexplanationsasto why
the divorce papers cannot be found.”* The trial court found that the Barnes marriage was
solemnized by a ceremony in 1952 and that, after the ceremony, the Barnes lived together for 20
years as husband and wife; bought property together; had a child, i.e., the Barnes son; and held
themselves out as married during the entire period that ended with the death of the second Mrs.
Barnes. After reviewing the evidence, the trial court found that the senior Mr. Barnes obtained a
divorcein 1950. The evidence does not preponderate against thetrial court’ sfinding that the senior
Mr. Barnes divorced the first Mrs. Barnesin 1950. It results that the Barnes were validly married
in 1952; the deed to them created atenancy by the entirety; and thetitle to the property passed to the
senior Mr. Barnes on the death of the second Mrs. Barnes.

B.

The Barnes son arguesthat thetrial court erred in finding that his suit was barred by laches,
the statute of limitations, estoppel, waiver, and acquiescence. He correctly points out that these are
affirmative defenses that were not pled. We do not find it necessary to determine whether the
complaint isbarred by one or more of these doctrines. Thisisbecause of our earlier holding that the
evidence doesnot preponderate against thetrial court’ sdetermination that the senior Mr. Barnesand
the first Mrs. Barnes were divorced in 1950. We do not base our holding on any of these unpled
defenses.®

C.

The Barnes son also argues that judicial estoppel should be invoked against the senior Mr.
Barnes. The Barnes son asserts that by seeking a divorce from the first Mrs. Barnesin 1988, his
father isjudicially estopped to claim the earlier divorce.

Judicial estoppel is an equitable doctrine that is designed to prevent a party from “gaining
an unfair advantage” by making inconsistent statements on the same issue in different lawsuits.
Marcusv. Marcus, 993 S.W.2d 596, 602 (Tenn. 1999) (quoting Carvell v. Bottoms, 900 S.W.2d 23,
30 (Tenn. 1995)). Judicia estoppel arises when a person makes a sworn statement in a judicial
proceeding and then contradicts the statement in a subsequent proceeding. Decatur County Bank
v. Duck, 969 SW.2d 393, 397 (Tenn. Ct. App. 1997). However, any statement “short of awillfully

4The trial court observed:

Clerks of Courts are just like all the rest of us, after all, human and it is not
unknown at all that Court records are mis-indexed or not indexed. Unfortunately,
that has been known to happen. | don’t know that it happened here. | wish | had
the absolute answer, but | don’t.

5The trial court also based its decision on its determination that the second Mrs. Barnes would not have been
permitted to attack her marriage after failing to do so during the 21 years that she and the senior Mr. Barnes lived
together and held themselves out as husband and wife. The court concluded from this that the Barnes son who claims
hisinterest through his mother also would be precluded from taking such a position. We do not find it necessary to reach
this alternative holding of the trial court.
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false statement of fact, in the sense of conscious and deliberate perjury, isinsufficient to giverise
to” judicial estoppel. Statev. Brown, 937 S.\W.2d 934, 936 (Tenn. Ct. App. 1996) (citation omitted).
Furthermore, the party who made the statement “is entitled to explain that the statement was
inadvertent or inconsiderate [sic] or represents a mistake of law.” 1d.

When the senior Mr. Barnes applied for social security benefitsin 1988, he discovered that
he could take advantage of a one-time payment of $700 if he could produce documentation of his
divorcefromthefirst Mrs. Barnes. After failingto find hisdivorce papersfrom 1950, the senior Mr.
Barnes sought the advice of an attorney. The Cocke County circuit court clerk and the senior Mr.
Barnes' attorney performed afruitless search for theearlier divorce papers. Theattorney eventually
advised the senior Mr. Barnes to obtain a “second” divorce from his first wife. The senior Mr.
Barnes complied and sought a divorce for the sole purpose of being able to present documentation
of the divorce to the Board and thereby place himself in line for a $700 payment. Under the
circumstances of this case, and particularly considering the senior Mr. Barnes motivation for filing
for divorcein 1988, i.e., to obtain documentation that would entitle him to a $700 social security
payment, we agree with the trial court’s conclusion that the “second” divorce suit was not such as
to invoke the doctrine of judicia estoppel in this case. The senior Mr. Barnes had a reasonable
explanation as to why he filed the second suit, an explanation and position that is not inconsi stent
with his position that he was divorced in 1950.

V.

Thesenior Mr. Barnes contendsthat heisentitled to damages because, according to him, his
son’s appeal isfrivolous. Tenn. Code Ann. § 27-1-122 (2000) states that

[w]hen it appears to any reviewing court that the appea from any
court of record wasfrivolous or taken solely for delay, the court may,
either upon motion of a party or of its own motion, award just
damages against the appellant, which may include, but need not be
limited to, costs, interests on the judgment, and expensesincurred by
the appellee as aresult of the appeal.

This statute “must be interpreted and applied strictly so as not to discourage legitimate appeals.”
Davisv. Gulf Ins. Group, 546 S.\W.2d 583, 586 (Tenn. 1977) (discussing the predecessor of Tenn.
Code Ann. § 27-1-122). An appeal is deemed to be frivolousiif it istotally devoid of merit or if it
has no reasonable chance of success. Bursack v. Wilson, 982 SW.2d 341, 345 (Tenn. Ct. App.
1998); Indus. Dev. Bd. v. Hancock, 901 S.\W.2d 382, 385 (Tenn. Ct. App. 1995). We find this
appeal is not so devoid of merit or without a reasonable chance of success so as to warrant its
characterization as frivolous. Accordingly, we decline to award damages for the appeal by the
Barnes’ son.



V.

Thejudgment of thetrial courtisaffirmed. Thiscaseisremanded for enforcement of thetrial
court’ s judgment and for collection of costs assessed below, al pursuant to applicable law. Costs
on appeal aretaxed to the appellant, Daniel C. Barnes.

CHARLESD. SUSANO, JR., JUDGE



